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Lyngen municipality in relation to the sale of
property
- Preliminary assessment under paragraph a9(b) of the Authority's

Guidelines on Best Practice for the conduct of state aid control
procedures

L General

The EFTA Surveillance Authority ("the Authority") refers to your letter dated 9 April 2015

(your reference 1t046413211844\.t According to your submission, Lyngen Municipality
granted unlawful state aid, within the meaning of Article 61(1) of the EEA Agreement, when

it sold land plot no. 1938/851213, Stigenveien 24,9060 Lyngseidet ("Stigenveien24"),in
December 2014.

Since receiving your submission, the Authority has gathered information from the

Norwegian authorities and conducted a preliminary examination of the aforementioned

measure. Following a preliminary examination of the submission and considering the

specific characteristics of this case, the Authority is of the preliminary view that the measure

does not involve state aid within the meaning of Article 61(l) of the EEA Agreement.

2 Determination of the aid amount- de minimis aid

According to the information provided by the Norwegian authorities, Lyngen Municipality
and the Red Cross entered into an agreement in Novernber 1988 regarding the construction

and operation of new retirement home facilities located on the property.2 ln 2002,
Stigenveien 24 was valued at 5 000 000 NOK.3 In 2005, a new Lyngen Care Centre was

opened, and the Stigenveien 24 propefiy remained empty for approximately one year, until
new owners began using the buildings on 1 April 2006.In July 2005,2 250 square feet of
the 13 000 square feet property were partitioned and sold separately for 157 000 NOK.4In
December 2005, Lyngen municipality paid the Red Cross 300 000 NOK for the buildings
and took over a mortgage. On 1 April2006, Lyngen municipality concluded a leasing

agreement with  and   which included an option to buy the

pioperty for 3 500 000 NOK before end of 2014.s This option was triggeredin20l4.6

I Document No 753633.
2 Annex 2 and 4 to the reply from the Norwegian authorities (Documents Nos 780405 and 780407).
3 Valuation requested by Ly,ngen municipality and done by Jens N. Ottosen on l0 May 2002. Normal market

value was estimated at 5 000 000 NOK, and the loan value (modest market value) was 4 400 000 NOK. Annex

3 to the reply from the Norwegian authorities (Document No 780406).
a Annex 7 to the reply from the Norwegian authorities (Document No 780405).
5 Annex 5 to the submission (Document No 753633).
6 Annex 6 to the submission (Document No 753633).
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According to your submission, the alleged aid granted is the difference between the
acquisition price in 2005, approximately 6 200 000 NOK7, and the price of the option to
buy, as stipulated in the lease agreement of 1 April 2006, of 3 500 000 NOK in 2006.8 The
difference is approximately 2 700 000 NOK.

The Norwegian authorities have confirmed that the sale of Stigenveien 24 was made without
prior announcernent and without a specific sale valuation being established in 2006.e The
Norwegian authorities maintain that it is incorrect to treat the municipality's assumption of
the debt on the property as part of the acquisition price, and thus as an expression of the
market price, since the municipality had a contractual duty to cover all costs relating to the
facilities, including all loan payments and operating costs.r0 This is supported by the Joint
Secretariat for the Norwegian Municipalities report of 8 April 2010, which states that the
sum of the cash transfer and the mortgage cannot be used as a basis for market value of the
property as there are no indications that the market value was so high at the time.ll

Furthermore, as noted above, approximately lTYo (2 250 square feet) of the property were
partitioned and sold in 2005. It is reasonable to assume that this would affect the market
price of the property when the option was contracted in 2006. The Norwegian authorities
have also explained that the property stood entirely empty for a whole year, and that the
property market in Lyngseidet was generally weak throughout the period 2002 to 2006.

Based on these considerations, the Authority considers that an estimate of the 2006 market
price can be calculated from the2002 valuation of 5 000 000 NOK using the consumer price
index as the starting point.r2 This results in an estimated market price of about 5 345 000
NOK for 2006 for the property as it existed in2002.In order to take into account the partial
sale of the land in 2005, this has to be reduced by 17%o, resulting in an estimated market
price of about 4 440 000 NOK.

The Authority notes that this estimate does not represent the market value precisely, but can
serve as a useful indicator of the likely valuation. It shows that if there had been any
subsidies involved in the sale, they were most likely fairly limited. In this regard, the
Authority highlights that according to the De Minimis Regulation,l3 public measures
granted to a single undertaking that do not exceed a total of EUR 200 000, over any period
of three fiscal years, do not constitute state aid.

In light of the above considerations and the available evidence, the Authority considers that
the difference between the market price in 2006 and the agreed purchase price in 2006 is
unlikely to be greater than the de minimis ceiling.

3 Effect on trade between Contracting Parties
In order to constitute state aid within the meaning of Article 61(l) of the EEA Agreement,
the measure must be liable to affect trade between the Contracting Parties to the EEA
Agreement. An advantage granted to an undertaking operating in a market which is open to

7 Cash transfer of 300.000 NOK and a transfer of debt of approximately 5.900.000 NOK.
8 Annex 5 to the submission (Document No 753633).
e Reply from the Norwegian authorities (Document No 780396).
t0 Reply from the Norwegian authorities (Document No 780396), and annex 2 to that reply (Document No
78040s).
rr Annex 4 to the submission (Document No 753633).
12 Using the consumer price index and data from Statistics Norway. Available at: http://www.ssb.no/.
13 Commission Regulation (EU) No 1407/2013 of l8 December 2013 on the application of Articles 107 and
108 of the Treaty on the Functioning of the European Union to de minimis aid (OJ L 352,24.12.2013,p. l),
incorporated into the EEA Agreement in Annex XV to the EEA Agreement.
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competition will normally be considered to distort competition and also be liable to affect
trade between EEA States. However, such an effect cannot be merely hypothetical or
presumed. It must be established why the measure is liable to distort competition and to
have an effect on trade between EEA States, based on the foreseeable effects of the measure.

In that respect, the Commission has in several cases considered that certain activities, due
to their specific circumstances, have a purely local impact and no effect on trade between
EEA States.ra In this regard, it needs to be assessed in particular (i) whether the alleged
beneficiary supplies goods or services to a limited area within an EEA State, (ii) whether
the alleged beneficiary is unlikely to attract customers from other EEA States, and (iii)
whether it can be foreseen that the measure will have more than a marginal effect on the
conditions of cross-border investments or establishments. I 5

Lyrgen municipality has a population of approximately 2 800, while its centre - Lyngseidet

- has approximately 600 inhabitants. The main road leading to Lyngseidet, county road 91,
requires the use of a ferry in both directions - west towards Tromss and north towards the
E6 leading to Finnmark County. The services provided by the alleged beneficiary ("the
Magic Mountain Lodge") are purely local in nature and only available within a limited
geographical area. The remote location of the alleged beneficiary by its very nature limits
its eflects on trade and competition.

Moreover, the attraction zone of the services is restricted. As noted above, Lyngseidet
requires the use of a ferry in both directions. The closest airport, Sorkjosen Airport, is
approximately 60 km away from Lyngseidet, but it offers only domestic flights. The second
closest airport, Tromss Airport, is approximately 75 km away and it offers mainly domestic
flights and very limited international flights.16

The limited number of rooms available at the Magic Mountain Lodge to accommodate
tourists is another important factor.17 The tourism capacity of the Magic Mountain Lodge is
limited as there are only 15 rooms available, which is insignificant both in relation to the
Norwegian market, as well as the European Market.l8 It follows that the Authority considers
that the limited tourism capacity indicates that the Magic Mountain Lodge is unsuitable to
attract an appreciable number of foreign customers so as to have an effect on trade to any
meaningful degree.le

With regard to the third criterion mentioned above, i.e. the effect on the conditions of cross-
border investments or establishment, the Authority notes that the alleged beneficiary is not
active on markets other than the local hotel and restaurant business in Lyngseidet. Therefore,

ra For instance, the Commission decisions in State aid cases N 258/2000 Leisure Pool Dorsten, OJ C 772,

16.6.2001,p.16;C1012003 Netherlands - Non-profit harborsfor recreational crafts,OI L34,06.02.2004, p.

63.
r5 For instance, the Commission decisions in State aid cases S4.36882 Skiing areas of local interest in
Tuscany, OJ C 120,23.4.20141, 5A.37963 Glenmore Lodge,OJ C277,21.8.2015; SA.38208 Member-owned
golf clubs Lodge,OJ C277,21.8.2015; SA.38035 Landgrafen-Klinik,Ol C 188, 5.6.2015; SA.37904 Medical
centre in Durmersheim, OJ C 188,5.6.2015; SA.33149 Stridtische Projektgesellschafi,Ol C 188,5.6.2015;
SA.39403 Investment aid for Latnversoog port, OJ C 259, 7.8.2015; 5A.37432 Hradec Krdlovd public
hospitals, OJ C 203, 19.6.2015.
16 For comparison see for instance, the Authority's Decision No 459/12/COL from 5 December 2012,
Bomlabadet Bygg AS.
17 For comparison see the Commission decision 5A.34576 Care unit in the Trds-os-Montes region, OJ C 37,
13.3.2012
r8 Information provided by the
http ://rvww.maeicmountainlod ge.no/.

Magic Mountain Lodge webpage, available at;

le For comparison see the Authority's decision No 459112/COL, Bomlabadet Bygg AS.
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the alleged aid cannot indirectly strengthen the position of an undertaking active in a

transnational market. The fact that the complainant is also located in Lyngseidet is further
evidence that, if at all, the measure affects local competition and not trade between EEA
States. In addition, the Authority has found no positive evidence of investments from other
EEA States in the market for accommodation and related services in Lyngseidet. This can
be explained by the geographical location and the very small size of the market. Although
the Authority acknowledges that Lyngen municipality is close to the Swedish and Finnish
borders, based on the characteristics of the services and its location, it cannot reasonably be
foreseen to have, if any, more than a marginal affect trade between Member States.20

Finally, the Authority observes that the amount of alleged state aid is relatively low, which
gives an additional indication that it will, if at all, only insignificantly affect cross-border
trade.

Based on an overall assessment of the above indications and in light of the available
evidence, the Authority has reached the preliminary conclusion that the sale ofproperty and
land is reasonably foreseeable to have, at most, a marginal impact on the conditions of cross-
border investment and establishment between EEA States. The Authority thus considers that
the issue at hand does not impact detrimentally upon the European interest but rather is a
regional or national matter that should be resolved within those boundaries.

4 Preliminary view
Therefore, with reference to paragraph a8@) of its Guidelines on Best Practice for the
conduct of state aid control procedures, it is the Authority's preliminary view, based on the
information available, that the sale of land and buildings in the present case does not involve
state aid within the meaning of Article 61(1) of the EEA Agreement.

If you have any additional information you would like to submit that is suitable to change
this preliminary view, please do so before 31 May 2016. Otherwise the case will be closed
without further notice.

Yours faithtullVa

Grr*-,hd/,,A.<-
\dund Mathisen C---)
Director
Competition and State Aid Directorate

20 For comparison Commission decision
paragraph 17.

SA.37904 Medical centre in Durmersheim, OJ C 188, 5.6.2015,




